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At Sidebar

DAVID C. INDIANO

The Top 10 Myths About Puerto Rico Statehood

On May 2%, the Congressional Research Service is-
sued a2 CRS Report for Congress entitted “Political
Status of Puerio Rico: Background, Options, and Is-
sues in the 109th Congress.”! This report provides a
useful starting point for those interested in appreciat-
ing Puerto Rico’s plight as an American colony.

Puerto Rico’s status can only be resolved through
the convergence of the will of eligible voters in Puer-
10 Rico, the 540 members of Congress, and the Presi-
dent of the United States. Impediments to that con-
vergence include misunderstandings, half-truths, and
myths about what statehood would mean to Puerto
Rico and to the rest of the United States. Most of
those myths exist in the minds of those residing in
Puerto Rico and some in the minds of the rest of the
1.8, citizenry. If sunlight is the best disinfectant, then
let’s shed some light on this lore by exposing these
fables to the glare of the law and logic.

Myth No. 1: Puerto Rico is a “Commonwealth.”

“Commonwealth” is a2 word used in the name of
Puerto Rico's local government, as it is in the name
of four states and one other US. territory. The term
does not indicate Puerto Rico’s political status. Puerto
Rico is a territory under the 1.8, Constitution, which
provides only for states, territories, possessions, and
a seat of the federal government and gives the feder-
al government power to govern U.S, territories when
it comes to local as well as national government mat-
ters.? In the so-called insular cases, the Supreme
Court determined that some terrifories are “incorpo-
rated” into the United States and some are not. Al-
though the wisdom of these cases may be ques-
tioned,3 the result is that unincorporated territories
may be treated differentlv from states. Puerto Rico is
an unincorporated territory according 1o the Supreme
Court, the U8, Justice and State Departments, and
Congress.

The Coastitution does not refer to commonwealth
status. Those who claim the so-called commonwealth
status as something other than a territory desperaely
cling to the language of the 81st Congress that said
that the federal law authorizing a local constitution
for the territory allowed Puerto Rico a measure of
self-governance and that the law buad been “adopred
in the naure of a compact.” These clabmanis conve-
niently ignore the committee reperts on the bill that
were issued by the US. House of Representatives and
Senate as well as the sutemerns in the hearings on
the Bill made by the federal executive branich and the
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governor and resident commissioner of Puerto Rico at
the time — all of whom indicated that the legislation
would not change the territory’s fundamental status.
As stated on page 2 of the CRS report to Congress,
“While the approval of the commonwealth constitu-
tion marked a historic change in the civil govern-
ments for the islands, neither it, nor the public faws
approved by Congress in 1930 and 1952, revoked
statutory provisions concerning the legal relationship
of Puerto Rico o the United States. This relationship

is based on the Territorial Clause of the U5 Consti-

tution.” The U.S. Supreme Court has repeatedly stat-

ed that Congress has power over Puerto Rico under

the Territorial Clause and that Congress can, indeed, ¢

“treat Puerto Rico differentdly from states as long as
there is a rational basis for its action.”® What the
Harris v. Rosario decision said was that, under this
clause, Congress may accord Puerto Rico fewer ben-
efits than states that come with federal programs.
Commonwealth Myth: You're busted.

Myth No. 2; Puerto Rico will lose its right to speak
Spanish if it becomes a state.

The Tenth Amendment to the U.S Constitution
provides that: “The powers not delegated to the Unit-
ed States by the Constitution, nor prohibited by it to
the States, are reserved 1o the Suates respectively, or
to the people.” As any frustrated “English-only”
zealot would have to admir, the Constitution does
not contain any English-language requirement, and
proposals to make English the official language of
the United States have failed in Congress. The Tenth
Amendment establishes that, if the power to establish
an official language is not delegated 1o the federal
government, then the right resides with the state.

Ironically, under the Territorial Clause, Congress
has the power to make English the only language of
the territory right now, As a state, Puento Rico would
have more power — not less power — o regulate
its official language.

As the CRS report points out on page 20, this does
not mean that Congress may not attach some lan-
guage requirement o any statchood bill it may pass.
There is precedent for such reguirements in the ad-
mission of three states — Oklahoma, New Mexico,
and Arizona. Once it hecornes a state, however, 8 8
hard o see how Puerto Rico would not be free o
comply with the purported requirement — of, as
provided by the Tenth Amendmen, not comply.

Indeed, the 1S, Supreme Court has already stated




clearly that Congress may require conditions for a
state’s enabling act, but it may not require the con-
tinuation of such requirements once the terriiory be-
comes a state, because each state must be on an
*equal footing” with the other states, In Coyle v
Smith* for example, the Court ruled that Congress’
attempt to force the locaton of the new state’s capi-
tal was impermissible once Oklahoma became a
state. Justice Lurton, in the majority opinion, cited an
earlier opinion stated by Justice Field: “Bquality of
constitutional right and power is the conditon of ali
states of the Union, old and new.”

Myth No. 3: Puerto Rico has a right to make internation-
al agreements that it would lose if it becomes a state.

Puerto Rico has no power to enter into interna-
tional agreements that require national sovereignty,
Puerto Rico currently exercises the power that states
possess when it comes to international affairs: the
ability to make infernational arrangements that do
not make binding commitments, including agree-
ments on matters such as trade promotion as well as
educational and sports exchanges, On two occasions
in recent history, Puerto Rico tried to eater into
agreements that only its national governmen: — the
U.8. government — can undertake. Both times, when
Puerio Rico attemnpred to act like a sovereign nation,
its efforts were shot down by the U.S. government.

Under a “commonwealth” governor in the 1980s,
Puerto Rico attempted to enter into a tax-sparing
agreement with Japan. The secretary of state in the
Reagan administration, George Shultz, quickly in-
formed Puerto Rico that it had no jurisdiction to
make such 2 treaty, From 2001 through 2003, Secre-
1ary of State Colin Powelt and other officials from the
1.5, State Department had to curb the international
activities of another “commonwealth” governor sev-
eral umes, invoking a State Department memo issued
in the 1990s that explicitly spelled out the limits of
Puerto Rico's power (o enter inio intemational agree-
ments as an unincorporated territory. '

Because pushing this envelope is politically ad-
vantageous to the political party that supports the
“commeonwealth” myth, Puerto Rico can expect this
scenario 1o play out again if this party remains in
power. Indeed, the current “commonwealth” party
governor insists that the President of the United
States can empower the “commonwealth” to enter
into international agreements that states cannot
{those requiring national sovereignty), but federal of-
ficials have uniformly rejected the notion. To the ex-
tertr that advocates of commonwealth status can cre-
ate a mind-set in the island that Puerto Rico has
some greater infernational power than a stte does,
they set up a straw man to confront the growth of
statchood supporters by possibly getting people ©
actually believe that starehood would cause Puerto
Rico 1o lose power thai it never had. Bizarre? Wel-
come to politics in Puerio Rico,

Myth No. 4: Puerto Rico is a tax haven that wiil be lost
through statehood.

Congress has aiready done away with § 936 of the
Internal Revernue Code that made it attractive for U.S.
companies to invest in Puerto Rico by eliminating
federal income taxes on income that companies lo-
cated in the states atributed to manufacturing in
Puerto Rico, Congress deemed that the rax credit was
tantamount 10 “corporate welfare” and was tired of
companies abusing it by awtributing to Puerto Rico in-
come that was really a result of work performed in
the states, where income would have been taxed,
and determined that the credis was unfair to the
states and to companies that were manufacturing
their goods in the states.

Of course, that's the problem with Puerto Rico.
Congress decides these issues without a single vote
from a member of Congress representing Puerto
Rico. Puerto Rico's population of nearly four million
is larger than that of 24 states. That figure means that
Puerto Rico would have six members in the U.S.
House of Representatives along with its two senators,

Without political power, Puerto Rico lfost its status
as a “tax haven” under a federal law passed by Con-
gress pursuant to s Territorial Clause power. As a
srate, Puerto Rico could flex its newfound congres-
sional voting muscle and seek either new federal laws
or the extension of existing federal laws (like those es-
tablishing enterprise zones) to benefit Puerto Rico.

Myth No. 5: Puerto Rico will lose its right to partici-
pate in events such as the Olympics or international
beauty contests under statehood.

The Olympics and international beauty contests
are activities that are regulated by nongovernmental
corporations. Even though Puerto Rico has not won
a2 single Qlympic medal since an American first
walked on the moon, participation in the games re-
mains a great source of “national” pride in Puerto
Rico, as does participation in the Miss Universe con-
test, where Puerto Rico’s representatives have
shined.,

Examples abound for exceptions to the rule re-
quiring an enirant © be a country in order to partici-
pate in the Olympics, Other U5, serritories, such as
the 1.8, Virgin Islands, have fielded teams. Hong
Kong. now part of the People’s Republic of China,
still participates on its own. On the other side of the
coin, South Africa, a sovereign nation, was denied
participation while apartheid was that government's
policy.

Puerto Rice's participation in these events is more
a matter of social psvchology than one of law. Sepa-
ratists in Puerto Rico — & small portion of the popu-
lation and less than 5 percern of the elecorate —
fove 1o “besr the ULSA7 in any context. A lack of
poiitical power and being an island located one

SIDEBAR continued on page 10
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SIDEBAR continued from page 9

thousand miles from Miami — combined with an un-
certain political status - have resulted in a2 desire for
recognition. The law, however, is not a barrier to on-
going participation in these international events.

Here, however, law and politics butt heads. State-
hood has advantages and disadvanrages. If it really
wants statehood, Puerto Rico should face the reality
that itz inhabitants need 1o identify themselves as
Americans and not merely as US. citizens and forgo
whatever technical legal right Puerto Rico may have
te continue pariicipation in international events.
Puerto Rico's eternal quest 1o have it both ways is at
the root of the island’s problems and a principal rea-
son why people on the mainland look at Puerio
Rico's quest to become a state with a certain degree
of skepticism. :

Myth No. 6: Puerto Rico pays o federal taxes.

Puerto Ricans pay all the federal axes that Con-
gress requires them to pay. The federal government
does not tax local income, but it does tax income de-
rived from outside Puerto Rico. Puerto Ricans pay
full Soctal Security and Medicare taxes as well as oth-
er federal mxes. In addition, the wx burden that is
imposed on Puerto Ricans’ by the “commonwealth”
has marginal rates that are higher than those estab-
lished for federal income taxes. Paying a regressive
Social Security tax in Puerto Rico is particularly bur-
densome on people in lower economic brackets, be-
cause per-capita income in Puerto Rico is half that of
the poorest state of the union. And unlike the tax

code on the maintand, Puerto Rico does not have an .

Eamed Income Tax Credit 1o slleviate taxes on low-
income workers, From a tax perspective, the less for-
mnate in Puerto Rico have achieved the worst of
both worlds,

Myth No. 7: Puerto Rico does not contribute to the
national defense.

In Puerto Rico, people speak of the “blood wx.”
As of the end of June, approximately 40 of the more
than 1,700 Americans killed in Iraq and Afghanistan
were Puerto Rican, That puts Puerto Rico in the top
10 “states” for military deaths on a per-capita basis
for those two theaters, Statistics from the Vietnam
War are equally unbalanced. Puerto Ricans have
been shedding blood under the American flag since
World War L

in terms of military recruitment, Puerto Rico con-
sistently ranks in the top five “states.”

In stark political terms, four million Puerto Ricans
are invited to die for the President’s decision 1o take
the country to war, but they can cast no vote for this
cormnander in chiel nor for any votng member of
Congress.
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Myth No. 8: The people of Puerto Rico do not appreci-
ate their U.S. citizenship.

As described in Myth No. 7, giving one’s life for
one’s country in military service should be proof
enough,

Moreover, if the people of Puerto Rico ever fruly
felt that their U.S. citzenship was at stake in a state-
hood versus independence plebiscite, most political
observers in Puerto Rico would agree — at least pri-
vately — that statehood would win with about 80
percent of the vote,

Myth No. 9: The people of Puerto Rico do not want
the territory to become a state.

The rend among the popuiation is clearly to the
contrary. Support for statehood was only at about 12
perceri when Puerto Rico’s Constitution was ap-
proved in 1952, By 1967, however, support for state-
hood had grown to nearly 39 percent, and g
plebiscites in 1993 and 1998 had the number up to =
nearly 47 percent. Votes for independence failed to %
reach 5 percent in either of the last two plebiscites.
Anyone who has ever seen a chart can undesstand
that trend.

Those who voted for “commonweaith” or, incredi-
bly, for “none of the above™ have been told by pro-
moters of commonwealth status that, under this myth-
ical status, Congress will give Puerto Rico powers that
only sovercign nations enjoy; that an arrangement
with the U.S. Congress can be reached zliowing Puer-
to Rico to decide which federal laws apply to its in-
habitants; that there will be no Hmit to Puerto Rico’s
participation in international commercial agreements;
and that Congress will continue to appropriate all the
federal funds 10 Puerto Rico that it needs.

If that sounds too good to be true, there’s a rea-
son it does.

Myth No. 10: The U.S. Congress would reject Puerto
Rico’s petition to become a state.

Even though Congress has failed to pass federal
legislation that provides Puerto Rico with a meaning-
ful plebigcite in which it could wuly determine its
own future, there have been some efforts over the
years 1o show suppornt for statehood should Puerio
Rico choose that status. In 2600, the federal govern-
ment enacted a law that supported Puerto Ricans'
right 10 determine the istand’s status, with statehood
given as one of those options. Bills passed by the
House of Representatives in 1990 and 1998 also al-
lowed Puerto Rico to choose its status, again with
statehood given as one of the options. In 1998, the
Senate passed a resolution supporting a plebiscite |
that Included the statehood option. Bvery President
since Harry Truman has recognized sumiehood as an
aption for Puerto Rico, and the platforms of both na
donal political parties consider & as an option as weil



With the Hispanic vote about to become the
largest minority vote in the United Statres. both par-
ties are rying to capture this portion of the elec-
orate. One could argue that it would be political sui-
cide for either national party 1o oppose statehood for
Puerto Rico if a majority of Puerto Ricans requested
it. Indeed, it would be difficult to envision how Con-
gress could stand for democracy and equality and
still deny a petition in full view of the American peo-
ple and the rest of the world. TFL

David €. Indiano is a member of the FBA editorial
board and is partner with Indiano & Williams law
Jirm in San juan, © 2005 David C. Indiano. Al
rights reserved.
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ICong. Res. Service, “Political Status of Puerto
Rico: Background, Options, and Issues in the 109%th
Congress, * CRS Report (2005) Order Code RL32933.

2“The Congress shall have Power to dispose of
and make all needful Rules and Regulations respect-
ing the Temitory or other Property belonging to the
United States; and nothing in this Constitution shall
be so construed as to Prejudice any Claims of the
Unired States, or any Particular State.” U.S. Consr,,
Art. BV, Sec. 3, ¢l.2

3This was the Supreme Court that gave us Plessey
vs. Ferguson and “separate but equal.”

4Harris v, Rosario, 446 U.S. 651 (19800,

5221 U.S. 559 (1911).

650.3 percent in 1998.

Editorial Policy

The Federal Lawyer is the magazine of the Federal
Bar Association. It serves the needs of the association
and its members, as well as those of the legal profes-
sion as a whole and the public.

The Federal Lawver is edited by members of its
editorial board, who are all members of the Federal
Bar Association. Editorial and publication decisions
are based on the board’s judgment.

The views expressed in The Federal Lawyer are
those of the authors and do not necessarily reflect the
views of the assodiation or of the editorial board. Arti-

judicial Profile Writers Wanted

the Federal Lawyer is looking to recruil current law derks, former
law clerks, and other attorneye who would be interested in writing a
tudicial Profile of a2 federal judicial officer in vour jurisdiction. A
judicial Profile s appraximately 1,500-2,000 words and 15 usually
accompanied by a formal portrait and, when available, personal
photographs of the judge. ludidal Profies do not follow 3 standard
formulz, but each profite usually addresses personal topics such as
the judge's reasors for beroming 2 lawver, hissher commitment to

. v hefshe has mentoved lawyers and law derks, elc if vou
rested in writing a Judicial Profile, we would like to hear
from you. Please send ap e-mall to Stacy Bernsteln, managiog edi-
tor, shernstein@fedharorg,
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